
































QUESTION NUMBER %JVhat procedure has been prescribed under the ROP Act 1951 to deal with
a situation arising out of death of a candidate of a recognised political party befor¢NmlEmber
2010)

Answerv Section 52 of the R.O.P Act 1951 deals with the prescribed procedure to be adopted in
case a candidate of a recognised political party dies beforéf potlandidate set up by a recognised
political party

a) dies at any time after 11 a.m on thast date for making nominations and his nomination is
found to be valid on scrutiny under section 36:or

b) Whose nomination has been found valid on scrutiny under section 36 and who has not
withdrawn his candidature under section37 dies,
And in either casea report of his deth is received at any time before the publication of the
list of contesting candidates under Section 38: or

c) dies as a contesting candidate and a report of his death is received before the commencement
of poll ,
the Returning Oifer shall upon being satisfied about the fact of the death of the
candidate,by order announce an adjournmentliog poll to a date to be notified later and
report the fact to the Election Commission and also to the appropriate authority:
Provided ttat no order for adjourning a poll should be made in a case medeto in (la) except

after the scrutiny of all nominations including the nomination of the deceased candidate.

(2)The Election Commission shall ,on receipt of a report from the Retur@ificer under
subsection (I) , call upon the recognised political party, whose candidate has died, to nhominate
another candidate for the said poll within seven days of issue of such notice to such
recognised political party and the provis@of section 30 to 3fappointment of dates for
nominations,public notice of election,nomination of candidates for election, presentation of
nomination papers and requirements for valid nomination,deposits,scrutiny of nomination)
shall, applyin relation to such nomination as they would apply to other nominations:

Allthose who have given a notice of withdrawal of his candidature undeestibn (1)
of Section 37 before the adjournment of the poll shall also be eligibleefogimominated
as a candidate for the election after such adjournment.

(3) Where a list of contesti ng candidates had been published under Section 38 before the
adjournment of the poll under subsection(l), the Returning officer shall again prepare
publish a fresh list of contesting candidates under that sectionas to include the name of the
candidate who has been validly nominated under-sebtion(2).



QUESTION NUMBEREAumerate the grounds by reason whereof a member of an Indian

> PJeo SUE ]+ o]l oC 3} ]v uCE the meanimm] 0] thé Repfedehtadidiv Of the
People Act 1951.

Does the Act espouse any mitigating relief for a legislator, thus disqualified, conforming to the
related contingency?

AnswerThe followng are the grounds by virtue of which a member of an Indian Legislature is
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Act,1951. As per Section 8 of the Representation Of The People Act, 1951,
1)A person covicted of an offence punishablmder-
a)Section 153 ( offence of promoting enmity between different groups on ground of
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of harmony) or section 17E(ffence of bribery) or Section 1/(offence of undue influence or
personation at an election ) or std®ction(1) or sutsection(2) of Section 376 orSection 376A
or Section376B or S8¢6-C or Section 376D(offences relating to rape) or Section. 498:Aeff
of cruelty towards a woman by husband or relative of a husband) oseation(2) or sub
section (3) of Section 505(offence of making statement creating or promoting enmity,hatred or
ill will between classes or offence relating to such statementing@ace of worship or in any
assembly engaged in such performance of religious worship or religious ceremonies) of the
Indian Penal Code(45 of 1860); or
b) the Protection Of Civil Rights Act, 1955 (22 of 1955) which provides for punishment for the
preach] v P V % E S] }(AUVSIU(EZE]SEC V(}E u vS }( vG -
therefrom: or
c)Section 11(offence of importing or exporting prohibited goods of the Customs Act,1962(52 of
1962); or
(d) Sections 10 to 12 (offence of being a member of an association declared unlawful,offence
relating to or dealing with funds of an unlawful association or offence relating to contravention
of an order made in respect of a notified plaad)the Unlavful Activities(Prevention) Act
,1967); or
(e)the Foreign Exchange (Regulation ) Act, 1973(46 of 1973);
(Nthe Narcotics Drugsind Psychotropic Substances Act,1985
(g)Section 3(offence of committing terrorist acts) or section 4( offence of commitisngpdive
activities) of the Terrorist and Disruptive Activities ( Prevention) Act ,1987;
Or (h)Section 7 ( offence of contraventiohthe provisions of sections 3 to 6) of the Religious
Institution(Prevention Of Misuse) Act,1988 or

()Section 125 (éénce of promoting enmity between classes in connection with the election)
or Section 135(offence of removal of ballot papers from polling stations) or SectieA(135
offence of booth capturing) orCl(a) of sabction(2) of Section 136(offence of frauelolly
defacing or fraudulently destroying any nomination paper) of this Act,

shallbe disqualified for a period of six years from the date of convigtion
A person will also be disqualified for being convicted under Section 6(offence of conversion of
a place of worship) of the Places of Worship(Special Provisions) Act,1991 or

lo]



Section 2( offence of insulting the Indian National Flag or the Constitution Of India) or Section 3(
offence of preventing singing of National Anthem) of the Prevention OftinguNational
Honour Act,1971.

(@)

A person convicted for the contravention of

(a) any law providing for the prevention of hoarding or profiteering:or
(b) any law relating to the adulteration of food or drugs: or

(c) any provisions of the Dowry Prohibition Actgll9or

(d) any provisions of the Commission Of Sati(Prevention) Act,1987

and sentenced to imprisonment for not less than 6 months shall be disqualified from the date
of such conviction and shall continue to be disqualified for a further period for six gears
his release.

(3) A person convicted of any offence and sentenced to imprisonfoeemiot less than two
years( except the offences mentioned in sdrtion(1) , or subsection (2) shall be disqualified
for a further period of six years since hiseae.

(4) If a person is a member of parliament or the Legislature of a state on the date of his
convictionunder subsection 1,2 or Be shall not be convicted until three months have elapsed
from that date or if within that period an appeal or apaition for revision is brought in respect
of the conviction or the sentence, until that appeal or application is disposed of by the Court.

Section8 (A)OlZ Z % @& « vS S]}v K( W Kx#teyofically$tdtésithat a legislator
can be disquali€d on grounds of corrupt practices. The case of every person found guilty of
corrupt practiceby an order under section 99 of this Act shall be submitted by an authority
prescribed by the central government to the President for determination of thetgpreas to
whether such person shall be disqualified and if so, for what period. The perod of
disqualificationshall not exceed six years from the date on which the order made in relation to
him under Section 99 takes effect.

Subsection (2) of Section 8A states that a legislator disqualified
under this section may (if the period of his disqualification has not expired)submit a petition
to the President for the removal of such disquadifion for the unexpired portion of the said
period.

Section9 of the Representation Of ThePeople Act,1951 states that a person who having held
an office under the Government Of India or under the Government of any state has been
dismissed for corruptin or disloyalty to the State shall be disqualified for a period of five years
from the date of such dismissalA certificate issued by the Election Commission thatean
government servant has or has not been dismistmdcorruption or for disloyalty to the state
shall be conclusive proof of that fact.



The Election Commission shall not issue any such certificate to the effect that a person has
been dismissed for corruption or disloyaltgpless an opportunity dbeing heard has been given
to the person.

Under Section 9A , a person shall be disqualified if and for so long as there
subsists a contract entered into by him in the course of his trade or business with the
appropriate government for the supply of goods to or for the execution of any works
undertaken by that government.

Under Section 10 of the Representation Of People Act, 8951
person shall be disqualified if and for so long as, he is managing agent,manager or secretary of
any companyr corporation in the capital of which the appropriate government has not less
than 25% share.

Under Section 10A, if the Election Commission is satisfied that a person

a) has failed to lodge an account of electiexpenses within the time and in the manner
required by or under this Act, and
b) has no good reason or justification for the failure,
the Election Commission shall , by order published in the official gazette, declare him to be
disqualified and any such man shall be disqualified for a period of three years from
the date of the order.
The mitigated relief for a disqualified legislats per the Act are as follows
Under subsection 4feection8 of the RaresentationOf ThePeople

Act ,1951 , if an M.P or an M.L.i#\convicted then he can appeal for revision within three

months of the order Under Section 9 of the Act, the Election Commission shall not issue a
certificate to the effect thatan exstate or central government employee has been
dismissed for corruption or disloyalty to the State unless an opportunity of being heard has
been given to the said person. Besides, the Election Commission may , for réadins
recorded, remove @y disqualifications ( excepbection 8A) or reduce the period of such
disqualification.

QUESTION-&Vrite short notes oAlMay 2007
a)CEO
b)DEO
C)ERO

d)AERO UNDER ROP ACT 1950.



According to Section13A of ROP Act 1950, .

1)there shall be for edcstate a chief Electoral Officer who shall be such officer of Government
as the Election Commission may, in consultation with that Government, designate or
nominatein this behalf

2)Subject to the superintendence,direction and control of the Electiomn@ssion, the chief
Electoral officer shall supervise the preparation, revision and corredafaal electoral rolls in
the state under this act:

DEQGAccording to Section 13AA of ROP Act 1950 for each district in a state, other than a union
Territory, the Election Commission shall, in consultation with the government of the state
designate and nominate a districkeetion officer who shall be an officer of government

Provided that the Election Commission may designate or nominate more than one such officer
for a district if the Election Commission is satisfied that the functions of the office cannot be
performedsatisfactorily by one officer.

2) Where more than one district election officer are designated or nominated for adistrict
under the proviso to suBection(1), the Election Commission shall in the order designating or
nominating the district election dffersalso specify the area in respect of which each such
officer shall exercise jurisdiction.

3)Subject to the superintendence, direction and control of the chief electoral officer,the district
election officer shall cordinate and supervise all woitk the district or in the area within his
jurisdiction in connection with the preparation and revision of the electoral rolls for all
parliamentary, assembly and council constituencies within the district.

4)The district election officer shall alserfprm such other functions as may be entrusted to
him by the Election Commission and the chief electoral officer.

ELECTORAL REGISTRATION GFFICER

Under Section 138L), the electoral roll (for each parliamentary constituency in the state of
Jammu & Kashinor ina union territory not having adgislative Assembly) shall be prepared

and revised by an electoral registration officer who shall be such officer of Government or of a
local authority as the Election Commission may, in consultation with thei@ment of the

State in which the constituency is situated, designate or nominate in this behalf.

2)An electoral registration officer may, subject to any prescribed restrictions, employ such
persons as he thinks fit for the preparation and revision ofdleetoral roll for the
constituency.

Assistant Electoral Registration Officers



Under Section 13Gubsection 1pf the Act, the Election Commission may appoint one or more
persons as assistant electoral registration officers to assist any electoittagigh officer in
the performance of his functions.

Subsection 2) of the same section of the Act specifies that every assistant electoral registration
officer shall, subject to the control of the electoral registration officer, be competent to perform
all or any of the functions of the electoral registaatiofficer.

4)Under the R.O.P Act 1951
a) who appoints a Presiding officer and polling officer?( May 2007)

AnswerA s per section 26 of R.O.P Act 1951, the district election officer shall appoint a
presiding officer for each polling station and such polling officer or officers as he thinks are
necessary.

b)Who cannot be appointed as Presiding officer or polling officer?

AnswerAs per Section26 of the Representation Of The People Act,1951 persom@sevho
employed by or on behalf of or has been otherwise working for a candidate in or about the
election cannot be appointed as Presidi ng officer or polbifficer.

c)What step is to be taken and by whom when a polling officer is absent from the polling
station?

AnswerAs per Section 26 of the Representation Of The People Actlfl@Fiblling officer is
absent from the polling station, the presiding officer may appoint any person who is present at
the poliing station other than a person who has beenployed by or behalf of or has been
otherwise working for a candidate in or about the election to be the polling officerduring the
absence of the former officer and inform the district election officer accordingly.

d)Can a Presiding officer be appoinfed more than one polling station?

AnswerThe District Election Officer can appoint a Presiding officer for more than 1 polling
station in the same premises.

e)Who shall perform the duties of a Presiding officer if he falls ill?

Answerln case #&residing officer falls ill, his functions shall be performed by such polling officer
as has been previously authorised by the D.E.O.

f)What is the general duty of a Presiding officer?
AnswerAccording to Section 27 of R.O.P Act 1951, it is the geneabfia Presiding officer

to keep order thereat and to see that the poll is fairly taken.



g)What are the duties of a polling officer?

AnswerAccording to Section 28 of R.p Act 1951, it shall be the duty of the polling officers at a
polling station to asist the presiding officer in the performance of his functions.
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3 (a)

When Police may arrest without warranty®Discuss

Ans

As provided in Sec 2© of the Criminal Procedure Code 1973 in case of a cognizable off
which and in regard to a cognizable case in which a Police Officer memgcardance with the
First Schedule or under any other law for the time being in force, arrest without warrant.

As for example, offences relating to the Army, Navy and Air Force as provided in sectig
IPC to Sec. 136 IPC and Sec 138 and 140 IPC @ygrezable offences where Police can arf
without warrant. Further offences viz offences u/s 143 IPC to 148 IPC, 150 IPC to 153
157 IPC to 165 IPC relating to offences u/s 212 IPC, 213 IPC, 215 IPC, 216 IPC, 21¢
relating to falseevidenceand offences against public justice, all the offences under Chaptg
relating to coin and Govt. stamps from Sec 231 IPC to 263A IPC are all cognizable ¢
Almost all the offences affecting the human body as provided in Sec 302 to Sec ®arriRfCa
few offences u/s 312/323/334 and 352 IPC (rmgnizable ffences) are cognizable offenc
where police can arrest without warrant.

Besides, as in above, any police officer may without an order from a Magistrate and w
Warrant may arresany person u/s 41 Cr. RC:

a) Who commits in the presence of a police officer a cognizable offence;
b) The police officer is satisfied that such arrest is necessary

i)  To prevent such person from committing any further offence;

i)  For proper investigation of the @hce; or

i) To prevent such person from causing the evidence of the offence to disappeg
tampering with such evidence; or

iv) To prevent such person from making any inducement, threat or promise to any p
acquainted with the case thereby dissuading himnfralisclosing such facts to th
Court; or

v) Unless such person is arrested. His presence in the court whenever required can
insured. The Police Officer shall record while making such arrest, the reasons in v

vi) Further, a police officer can arrestithout warrant a person against whom a credik
information has been received that he has committed a cognizable offence punis
with imprisonment for a term which may extend to more than seven years or
death sentence and the police officer has seas to believe that the person hg
committed such offence; or

vii) The person who has been proclaimed as an offender under this code or by order
State Govt.; or

viii) Any person who has committed an offence u/s 379/380/411/412 IPC relating t(
stolen propety; or

ixX) Who being a released convict, commits a breach of any rule made u/s 356(5) Cr.

x) For whose arrest any requisition, written or oral, has been received from anc
police officer; or

xi) Any person who is reasonably suspected of being a desedar &ny of the Armeg
Forces of the Union; or

xii) Any person who has committed any act at grgce out of India which if committed i
India, would have been punishable as n offence, with, however, certain fu




considerations as provided; or
xiii) Any person who bstructs a police officer in execution of his duties or who escapég
attempts to escape from lawful custody; or
xiv) The Officefin-charge of a Police Officer can arrest person u/s 109 and 110 Cr. PC
Cr. PC (Amendment) Act, 2008.

30)

Whetherarrest can be made on refusal to give name and evidence?

Ans

Yes; Section 42 Cr. PC makes provision for the arrest of a person not disclosing his 1
residence or for giving false name or residence. For arrest under this section@goizable
offence should be committed by a person in the presence of a police officer or against wh
accusation is made to a police officer for committing a4eognizable offence and then he my
refuse to give his name or residence or may give wrong hame arttbnes.

When after arrest the true name and residence is ascertained the person arrested sh
released on his executing a bond with or without sureties and if the person is not resid
India the securities must be furnishdéy thosewho reside inndia. If the name and address
the person is not ascertained within Zurs from the time of arrest or if he fails to executs
bond or to furnish a security he shall ne forwarded to the nearest Magistrate as enshrir
Article  22(2) of the conisttion of India.

3 (c)

Whether arrest can be made by a Magistrate?

Ans

Yes, as provided in Section 44 Cr. PC. This Section empowers a Magistrate , Judicial &
to arrest or to get arrested any person in two circumstances:

1) when anyoffence, cognizable or necognizable, or bailable or ndwailable is committed i
his presence within his local jurisdiction; (@)he (the Magistrate) is competent to issue
warrant of arrest at the time and circumstances and the accused is preseatedethim in his
local jurisdiction though the offence has not been committed in his presence.

The powers under this Section or the exercise if it is administrate or executive and is
in]]o %}A E -« i}]v C S$Z ,}v[ o W JDetwedP Saildjandnd Hande
Vs. Suresh Chandra reported in 1968 Pat LIJR 600.

While arresting a person u/s 44 Cr. PC the provisions of Section 56,57 Cr. PC and Artig
the Constitution apply to the person arrested by a Magistrate and therefore a Stlats

arresting a person must send him to a Magistrate as soon as possible. It must be borne

that in a case of arrest under this section, the arrested person has to be produced before
other Magistrate.

Can conditional order for removal aliisance be passed? Who are the authorities empowe
in this behalf?t Discuss.

ANs
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Whenever a District Magistrate or a Sdivisional Magistrate or any other Executive Magistr
specially empowered in this behalf by the State Govt. on receiving the report of a police
or any other information and on taking such evidence ashinks fit, considerg

i) That any unlawful obstruction or nuisance should be removethfany public place or fron
any way, river or channel being or may be lawfully used by the public; or

i) That the conduct of any trade or occupation or the keeping of gmods or merchandise
injurious to the health or physical comfort to the community and that such trade
occupation should be prohibited or regulated; or

iii) That the construction of any building or the disposal of anlystanceas is likely to occasio
conflagration or explosion, should be prevented or stopped; or

iv) That any building, tent or structure, or any tree is in such a condition that it is likely {
and thereby cause injury to persons livingoairryingon business in the neighbourhood
passng by; and consequence to which its removapair or support, as the case may be
necessary;

v) Or that any tank, well or excavation adjacent to any such way or public place sho
fenced in such manner as to prevent danger arising to the public; or

vi) That any dangerous animal should be destroyed, confined or otherwise disposed off

Such Magistrate may make a conditional order requiring the person causing such obstrug
nuisance or carrying on such trade or occupation or keeping any such goods or merchan
owning, possessing or controlling such building, tent, structurdystsunce, tank, well o
excavation or owning or possessing such animal or tree, within a time as to be fixed in thg
t

a) To remove such obstruction;

b) Or to desist from carrying on or to remove or regulate in such manner as mg
directed such trade ooccupation etc; or

c) To prevent or stop the construction of such building; or

d) To remove, repair or support such building, tent or structure or to remove or suf
such trees; or

e) To fence such tanks, well excavation; or

f) To destroy, confine or dispose of suthngerous animal in the manner provided in t
said order; or

g) If he objects so to so, to appear before himself or same other Executive Magi
subordinate to him at a time and place to be fixed in order5, and show cause wh
order should not be madabsolute.

No order duly made by a Magistrate under Sec 133 Cr. PC shall be called in question in
Court.

The provisions of the Section as in 133 Cr. PC are not extended to settle private disj
disputes between different members of the publi
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Cr. P.C. Part only: Answers to Questions

1la)
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Ans
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The difference between Inquiry and Investigation are as below:

) V Z]JV<u]EC] ] }v u 8 C D P]*SE 8§ AZ]o ]v
Officer or by any person other than Magistrate who is authorized by a Magisirg
this behalf i.e. to investigate. An inquiry is inquiry when it is conducted
Magistrate, otherwise it is an investigation.

ii) The object of an inquiry is to ascertain the truth or falsity of certain facts for a
thereon other than conviction oftrial. Such action may be an order for issue
process to compel appearance or an order for security to keep the peace or to
good behaviour etc. The object of investigation is collection of evidence.

iii) An inquiry may be a judicial or ngndicial praeeding whereas an investigation
always a nofjudicial proceeding.

b)

Complaint and First Information ReparDifference

i) A complaint is made to a Magistrate who examines the complaint on oath bt
dealing with it . The first information reporf[(R) is given to a Police Officer w
dies not examine the informant on oath.

ii) The essential difference between a complaint and an information when given
Magistrate is that a Magistrate acts on complaint because he is asked i
complaint to do sobut it is purely a matter of his discretion to act or not to act
an information, and while dismissing a complaint he must record his reas
writing. He need not record anything when he does not want to act on informat

iii) The principal element in amformation is the disclosure of an offence but t
principal element in complaint is that prayer for prosecution.

2 (b)

Write ShortNotes on Summary Trial

Ans

The power to try summarily is provided in Sec 260 of Criminal Procedure, 1973.
Notwithstanding anything contained in the code of Criminal Procedure Code, 1973 any
Judicial Magistrate, any Metropolitan Magistrate and any Magistrate of the first class, sp
empowered to try cases summarily.

Clause (i) of ®-section[1] of Section 260 of CC lays down that offences which are 1
punishable with death, imprisonment for life or imprisonment for a term exceeding two Y




may be tried summarily. This is a general provision and it applies to all the offences w
under Indan Penal Code or any other law.

Offences U/s 379, 380, 381, 411, 454 and 456alfeGill punishable with imprisonment for
term exceeding two years. But their summary trial is authorized under the other clause
they can be tried summarily.

No sumnary trial is allowed for officers which are punishable for a period exceeding two
and have not been mentioned in the section.

Offences punishable u/s04 IPQegarding insult with intention to provoke brela of the peace
and u/s 506 causing criminahtimidation are punishable under summary trial. Furth
abetment of the aforesaid offences, an attempt to commit any of the offences as in above
such attempt isan offence and any offence committed u/s 20 of the Cattle Trespass Act,
may be tred summarily.

When in course of a summary trial, if it appears to the Magistrate that it is undesirable to t
aforesaid cases summarily, he shall recall any witnesses who may have been examine
and proceed to réhear the case in the mannerguided in the Cr. PC.

2(c)

Joinder of charges:

W ES Z [ }( Z %S & ys// }(§Z EX W }vs Jv]vP « S§]}ve
Z &P « X dZ § CEBu ™:}]v €& }( Z EGP «_ u ve SE] o }( -
onetrial.

For every distinct offence of which any person is accused there shall be a separate cha
every such charge shall be tried separately. But where the accused person, by an applic
writing, so desires and the Magistrate is of opinion tlsatch person is not likely to b
prejudiced.

Such person is not likely to be prejudicdetreby; the Magistrate may try together all or ar
number of charges framed against such person.

However, nothing in Sec 218 (1) of the Code shall affect the oparati the provisions o
Section 219, 220, 221 and 223.

The counter cases cannot be tried jointly. Such cases are to be tried by the same court,
procedure is to be followed separately. The Magistrate would, however, hear thenargs of
both the @ses together and decide the cases separately.

Sec. 219 Cr. PC provides for Joindercharges and single trial thereof in respect of thi
offences of same kind committed within one year.

Further, Suksection (1) of Sec 220 Cr. PC lays down that ih&tcansaction more offence
than one are committed by the same person, he may be tried for all the offences at on
though offences may be distinct and of different kinds.




3(a)

Indicate the grounds on which an Executive Magistrate may call upoersom to furnish
security. What steps the Executive Magistrate is authorized to take against the pers
directed if he refuses to furnish such security?

Ans

An Executive Magistrate may call upon a person to furnish security for maintaining pe;i
good behaviour, as the case may be, under the provisions contained in section 107/108/1
Sec. 110 of CRC

When an Executive Magistrate on receiving information that any person is likely to con
breach of the peace or disturb the publicanquility or to do any wrongful act that ma
probably occasion a breach of the peace or disturb the public tranquility and is of opinion
examining or considering the information on application of judicial trend, that there is suffi
ground forproceeding, may, require such person to show cause why he should not be or
to execute a bond giving security for keeping the peace for a period not exceeding one \y
per Sec. 111 Cr. P@d thereafter pass final order u/s 117 Cr. PC followirggglocedures laid
down in Section 112 to 116 Cr. PC.

Similarly, an Executive Magistrate may call upon a person to furnish security for good beh
from persons disseminating seditious matters u/s 108 Cr. PC, Security for good behavio
suspected prson who is in the jurisdiction of the Executive Magistrate is concealing hims
taking precautions with a view to commit a cognizable offence as in Section 109 Cr. PC g
may ask for security for good behaviour from habitual offenders u/s 11BCr

If the person so directed to execute a bond for maintaining peace in the locality or
behaviour, as the case may be, u/s 107 . or U/s 108/109/110 Cr. PC refuses to furnis
does not give such security on or before the sate on which #réeg for which such security
to be given commences, he shall, except in certain cases, be committed to prison, or
already in prison, be detained in prison until such period expires or until within such peri
gives the security to the coudr Magistrate who made the order require as provided in Sec
Cr. PC.

However, as per Sec 122(2) Cr. PC, when such person has been ordered by a Magistrat]
security for good behaviour for a period exceeding one year u/s CtOPC, such Magiate
shall, if such person does not give security, issue a warrant directing him to be detai
prison pending the orders of the Sessions Judge and the proceedings shall be laid befg
court. The orders so passed on hearing the concerned persohéyséssions Judge shall
applicable to the person who failed to give such security and to other persons in the sam
though they furnished security.

3(b)

Is an Executive Magistrate competent to order the attachment of a disputed immo
property or to appoint a receiver in respect thereof in a proceeding under Section 145 ¢
Code of Criminal Procedure?

Ans

There is no provision for attachment of a property concerning land or water or the boung
or other produce thereof, where againitere is a dispute likely to cause breach of the peg
u/s 145 Cr. PC.

The Executive Magistrate, however, u/s 145(8) Cr. PC make an order for the proper cus




sale of any crop or other produce of the subject property is subject to speedy and nétcesf
and upon completion of the inquiry, he shall make appropriate order for disposal of the
proceeds.

U/s 146 Cr. PC, the Executive Magistrate, however, at any time after making the ord
145(1) Cr. PC if considers (i) the case to be one efgency or (ii) if he decides (after taki
the entire evidence) that none of the parties was in possession of the property in dispute ¢
date of the preliminary order and (iii) when inspite of the evidence recorded he is unak
satisfy himself asotwhich of the parties was in possession may attach the property dispute

Such Magistrate may, however, withdraw the attachment at any time if he is satisfied that
is no longer any likelihood of breach of the peace with regard to the subject aftdisp

In the event of a receiver being subsequently appointed in relation to the subject of dispu
any Civil Court, the receiver appointed by the Executive Magistrate shall be discharged
after handing over the possession of the disputed landuastion to the receiver appointed Q
the Civil Court.


























































QUESTION NUMBER %JVhat procedure has been prescribed under the ROP Act 1951 to deal with
a situation arising out of death of a candidate of a recognised political party befor¢NmlEmber
2010)

Answerv Section 52 of the R.O.P Act 1951 deals with the prescribed procedure to be adopted in
case a candidate of a recognised political party dies beforéf potlandidate set up by a recognised
political party

a) dies at any time after 11 a.m on thast date for making nominations and his nomination is
found to be valid on scrutiny under section 36:or

b) Whose nomination has been found valid on scrutiny under section 36 and who has not
withdrawn his candidature under section37 dies,
And in either casea report of his deth is received at any time before the publication of the
list of contesting candidates under Section 38: or

c) dies as a contesting candidate and a report of his death is received before the commencement
of poll ,
the Returning Oifer shall upon being satisfied about the fact of the death of the
candidate,by order announce an adjournmentliog poll to a date to be notified later and
report the fact to the Election Commission and also to the appropriate authority:
Provided ttat no order for adjourning a poll should be made in a case medeto in (la) except

after the scrutiny of all nominations including the nomination of the deceased candidate.

(2)The Election Commission shall ,on receipt of a report from the Retur@ificer under
subsection (I) , call upon the recognised political party, whose candidate has died, to nhominate
another candidate for the said poll within seven days of issue of such notice to such
recognised political party and the provis@of section 30 to 3fappointment of dates for
nominations,public notice of election,nomination of candidates for election, presentation of
nomination papers and requirements for valid nomination,deposits,scrutiny of nomination)
shall, applyin relation to such nomination as they would apply to other nominations:

Allthose who have given a notice of withdrawal of his candidature undeestibn (1)
of Section 37 before the adjournment of the poll shall also be eligibleefogimominated
as a candidate for the election after such adjournment.

(3) Where a list of contesti ng candidates had been published under Section 38 before the
adjournment of the poll under subsection(l), the Returning officer shall again prepare
publish a fresh list of contesting candidates under that sectionas to include the name of the
candidate who has been validly nominated under-sebtion(2).



QUESTION NUMBEREAumerate the grounds by reason whereof a member of an Indian

> PJeo SUE ]+ o]l oC 3} ]v uCE the meanimm] 0] thé Repfedehtadidiv Of the
People Act 1951.

Does the Act espouse any mitigating relief for a legislator, thus disqualified, conforming to the
related contingency?

AnswerThe followng are the grounds by virtue of which a member of an Indian Legislature is

0]l 0C &} ]Jv HE ~ Je<p o](] 3]}v_ A]&Z]veridtionOf VHe/Pedple dZ Z %o & -

Act,1951. As per Section 8 of the Representation Of The People Act, 1951,
1)A person covicted of an offence punishablmder-
a)Section 153 ( offence of promoting enmity between different groups on ground of

E o]P]J}IVU[E [ %0 }( JE&ESZUE ¢] v Uo vPu P USU v }]vP

of harmony) or section 17E(ffence of bribery) or Section 1/(offence of undue influence or
personation at an election ) or std®ction(1) or sutsection(2) of Section 376 orSection 376A
or Section376B or S8¢6-C or Section 376D(offences relating to rape) or Section. 498:Aeff
of cruelty towards a woman by husband or relative of a husband) oseation(2) or sub
section (3) of Section 505(offence of making statement creating or promoting enmity,hatred or
ill will between classes or offence relating to such statementing@ace of worship or in any
assembly engaged in such performance of religious worship or religious ceremonies) of the
Indian Penal Code(45 of 1860); or
b) the Protection Of Civil Rights Act, 1955 (22 of 1955) which provides for punishment for the
preach] v P V % E S] }(AUVSIU(EZE]SEC V(}E u vS }( vG -
therefrom: or
c)Section 11(offence of importing or exporting prohibited goods of the Customs Act,1962(52 of
1962); or
(d) Sections 10 to 12 (offence of being a member of an association declared unlawful,offence
relating to or dealing with funds of an unlawful association or offence relating to contravention
of an order made in respect of a notified plaad)the Unlavful Activities(Prevention) Act
,1967); or
(e)the Foreign Exchange (Regulation ) Act, 1973(46 of 1973);
(Nthe Narcotics Drugsind Psychotropic Substances Act,1985
(g)Section 3(offence of committing terrorist acts) or section 4( offence of commitisngpdive
activities) of the Terrorist and Disruptive Activities ( Prevention) Act ,1987;
Or (h)Section 7 ( offence of contraventiohthe provisions of sections 3 to 6) of the Religious
Institution(Prevention Of Misuse) Act,1988 or

()Section 125 (éénce of promoting enmity between classes in connection with the election)
or Section 135(offence of removal of ballot papers from polling stations) or SectieA(135
offence of booth capturing) orCl(a) of sabction(2) of Section 136(offence of frauelolly
defacing or fraudulently destroying any nomination paper) of this Act,

shallbe disqualified for a period of six years from the date of convigtion
A person will also be disqualified for being convicted under Section 6(offence of conversion of
a place of worship) of the Places of Worship(Special Provisions) Act,1991 or

lo]



Section 2( offence of insulting the Indian National Flag or the Constitution Of India) or Section 3(
offence of preventing singing of National Anthem) of the Prevention OftinguNational
Honour Act,1971.

(@)

A person convicted for the contravention of

(a) any law providing for the prevention of hoarding or profiteering:or
(b) any law relating to the adulteration of food or drugs: or

(c) any provisions of the Dowry Prohibition Actgll9or

(d) any provisions of the Commission Of Sati(Prevention) Act,1987

and sentenced to imprisonment for not less than 6 months shall be disqualified from the date
of such conviction and shall continue to be disqualified for a further period for six gears
his release.

(3) A person convicted of any offence and sentenced to imprisonfoeemiot less than two
years( except the offences mentioned in sdrtion(1) , or subsection (2) shall be disqualified
for a further period of six years since hiseae.

(4) If a person is a member of parliament or the Legislature of a state on the date of his
convictionunder subsection 1,2 or Be shall not be convicted until three months have elapsed
from that date or if within that period an appeal or apaition for revision is brought in respect
of the conviction or the sentence, until that appeal or application is disposed of by the Court.

Section8 (A)OlZ Z % @& « vS S]}v K( W Kx#teyofically$tdtésithat a legislator
can be disquali€d on grounds of corrupt practices. The case of every person found guilty of
corrupt practiceby an order under section 99 of this Act shall be submitted by an authority
prescribed by the central government to the President for determination of thetgpreas to
whether such person shall be disqualified and if so, for what period. The perod of
disqualificationshall not exceed six years from the date on which the order made in relation to
him under Section 99 takes effect.

Subsection (2) of Section 8A states that a legislator disqualified
under this section may (if the period of his disqualification has not expired)submit a petition
to the President for the removal of such disquadifion for the unexpired portion of the said
period.

Section9 of the Representation Of ThePeople Act,1951 states that a person who having held
an office under the Government Of India or under the Government of any state has been
dismissed for corruptin or disloyalty to the State shall be disqualified for a period of five years
from the date of such dismissalA certificate issued by the Election Commission thatean
government servant has or has not been dismistmdcorruption or for disloyalty to the state
shall be conclusive proof of that fact.



The Election Commission shall not issue any such certificate to the effect that a person has
been dismissed for corruption or disloyaltgpless an opportunity dbeing heard has been given
to the person.

Under Section 9A , a person shall be disqualified if and for so long as there
subsists a contract entered into by him in the course of his trade or business with the
appropriate government for the supply of goods to or for the execution of any works
undertaken by that government.

Under Section 10 of the Representation Of People Act, 8951
person shall be disqualified if and for so long as, he is managing agent,manager or secretary of
any companyr corporation in the capital of which the appropriate government has not less
than 25% share.

Under Section 10A, if the Election Commission is satisfied that a person

a) has failed to lodge an account of electiexpenses within the time and in the manner
required by or under this Act, and
b) has no good reason or justification for the failure,
the Election Commission shall , by order published in the official gazette, declare him to be
disqualified and any such man shall be disqualified for a period of three years from
the date of the order.
The mitigated relief for a disqualified legislats per the Act are as follows
Under subsection 4feection8 of the RaresentationOf ThePeople

Act ,1951 , if an M.P or an M.L.i#\convicted then he can appeal for revision within three

months of the order Under Section 9 of the Act, the Election Commission shall not issue a
certificate to the effect thatan exstate or central government employee has been
dismissed for corruption or disloyalty to the State unless an opportunity of being heard has
been given to the said person. Besides, the Election Commission may , for réadins
recorded, remove @y disqualifications ( excepbection 8A) or reduce the period of such
disqualification.

QUESTION-&Vrite short notes oAlMay 2007
a)CEO
b)DEO
C)ERO

d)AERO UNDER ROP ACT 1950.



According to Section13A of ROP Act 1950, .

1)there shall be for edcstate a chief Electoral Officer who shall be such officer of Government
as the Election Commission may, in consultation with that Government, designate or
nominatein this behalf

2)Subject to the superintendence,direction and control of the Electiomn@ssion, the chief
Electoral officer shall supervise the preparation, revision and corredafaal electoral rolls in
the state under this act:

DEQGAccording to Section 13AA of ROP Act 1950 for each district in a state, other than a union
Territory, the Election Commission shall, in consultation with the government of the state
designate and nominate a districkeetion officer who shall be an officer of government

Provided that the Election Commission may designate or nominate more than one such officer
for a district if the Election Commission is satisfied that the functions of the office cannot be
performedsatisfactorily by one officer.

2) Where more than one district election officer are designated or nominated for adistrict
under the proviso to suBection(1), the Election Commission shall in the order designating or
nominating the district election dffersalso specify the area in respect of which each such
officer shall exercise jurisdiction.

3)Subject to the superintendence, direction and control of the chief electoral officer,the district
election officer shall cordinate and supervise all woitk the district or in the area within his
jurisdiction in connection with the preparation and revision of the electoral rolls for all
parliamentary, assembly and council constituencies within the district.

4)The district election officer shall alserfprm such other functions as may be entrusted to
him by the Election Commission and the chief electoral officer.

ELECTORAL REGISTRATION GFFICER

Under Section 138L), the electoral roll (for each parliamentary constituency in the state of
Jammu & Kashinor ina union territory not having adgislative Assembly) shall be prepared

and revised by an electoral registration officer who shall be such officer of Government or of a
local authority as the Election Commission may, in consultation with thei@ment of the

State in which the constituency is situated, designate or nominate in this behalf.

2)An electoral registration officer may, subject to any prescribed restrictions, employ such
persons as he thinks fit for the preparation and revision ofdleetoral roll for the
constituency.

Assistant Electoral Registration Officers



Under Section 13Gubsection 1pf the Act, the Election Commission may appoint one or more
persons as assistant electoral registration officers to assist any electoittagigh officer in
the performance of his functions.

Subsection 2) of the same section of the Act specifies that every assistant electoral registration
officer shall, subject to the control of the electoral registration officer, be competent to perform
all or any of the functions of the electoral registaatiofficer.

4)Under the R.O.P Act 1951
a) who appoints a Presiding officer and polling officer?( May 2007)

AnswerA s per section 26 of R.O.P Act 1951, the district election officer shall appoint a
presiding officer for each polling station and such polling officer or officers as he thinks are
necessary.

b)Who cannot be appointed as Presiding officer or polling officer?

AnswerAs per Section26 of the Representation Of The People Act,1951 persom@sevho
employed by or on behalf of or has been otherwise working for a candidate in or about the
election cannot be appointed as Presidi ng officer or polbifficer.

c)What step is to be taken and by whom when a polling officer is absent from the polling
station?

AnswerAs per Section 26 of the Representation Of The People Actlfl@Fiblling officer is
absent from the polling station, the presiding officer may appoint any person who is present at
the poliing station other than a person who has beenployed by or behalf of or has been
otherwise working for a candidate in or about the election to be the polling officerduring the
absence of the former officer and inform the district election officer accordingly.

d)Can a Presiding officer be appoinfed more than one polling station?

AnswerThe District Election Officer can appoint a Presiding officer for more than 1 polling
station in the same premises.

e)Who shall perform the duties of a Presiding officer if he falls ill?

Answerln case #&residing officer falls ill, his functions shall be performed by such polling officer
as has been previously authorised by the D.E.O.

f)What is the general duty of a Presiding officer?
AnswerAccording to Section 27 of R.O.P Act 1951, it is the geneabfia Presiding officer

to keep order thereat and to see that the poll is fairly taken.



g)What are the duties of a polling officer?

AnswerAccording to Section 28 of R.p Act 1951, it shall be the duty of the polling officers at a
polling station to asist the presiding officer in the performance of his functions.



Q1.Explainthe following term usedin the WB PublicDemandsRecoveryAct1913? r [May 2007]

Ans rSec.3 of the BengalPublicDemandsRecoveryAct 1913discusseshe followingtermsasunder

a)

b)

d)

Certificaterdebtor rmeansthe personnamedasdebtor in a certificatefiled underthis Act, &
includesany personwhosenameis substitutedor addedasdebtor by the certificate officer.
r f subsection]
CertificateHolderrmeansthe governmentor personin whosefavour a certificate hasbeen
filed under this Act, & includesany personwhosenameis substitutedor addedas creditor
by the certificateofficer. fsubsection2]
“Certificate Officer”— meansa Collector,a SubDivisionalofficer, & any Officerappointedby
a collector,with the sanctionof the Commissioneto perform the functionsof a certificate
officerunderthis Act. [subsectionB]
“ Collector”— meansthe ChiefOfficerin chargeof the revenueadministrationof a district
andincludesan AdditionalDistrict Magistrateappointedunder sub section(2)of section 10
of the Codeof CriminalProcedurel828( ActV of 1898). — [ subsection(3a)]
“PublicDemand’- meansanyarrearor moneymentionedor referredto in Scheduld , and
includesanyinterestwhichmay, by law, be chargeablehereonupto the date on whicha

certificateis signedunder part fl. — [ subsectiong]

Q.2. What are the modesof executionof a certificate?

Ans:r

a)
b)
c)
d)

Accordingo Sectionl4 of the BengalPublicDemands€RecovenAct,1913, a certificate
officer mayorder executionof the certificate subjectto suchconditions or limitationsas

maybe prescribed;

Byattachmentandsale, or by sale(without previousattachment),of any property or
Byattachmentof anydecree, or
Byarrestingthe certificatedebtor and detaininghim in the civil prison.,

Byanytwo or all of the methodsmentionedin clause(a), (b) and (c).

Inrespectof clause(d) it maybe statedthat the certificateofficer mayin hisdiscretionproceed

at the sametime againstthe person& property of the certificate debtor.



Q. 3. Who may executea certificate?

Ans: A Certificatemaybe filed under section4 or section6 of the BengaPublicDemandsRecovery
Act,1913 Undersectiond4, a certificate officer shallcausea certificateto be filed in his officeif he is

satisfiedthat any publicdemandpayableto the Collectoris due.

Onreceiptof anyrequisition,a certificate officer undersection6 must be satisfiedthat the demand
isrecoverableandthat recoveryby suitis not bannedby law. Subsequentiye will signa certificate

statingthat the demandis due and shallcausethe certificateto be filed in his office.

A certificatefiled undersection4 or section6 of the BengalPublicDemandsRecoveryAct 1913may

be executedby—

a) TheCertificateOfficerin whoseoffice the originalcertificateisfiled,
Or

b) TheCertificateOfficerto whom a copyof the certificateis sentfor executionundersection
12 subsection(1).
Subsection(1df section12 of the BengalPublicDemand RecovenAct 1913statesthat a
CertificateOfficerin whoseoffice a certificateis filed maysenda copyfor executionto any
other CertificateOfficer.
It shallnot be necessaryo servea secondnotice anda copyof the certificateunder section

7 to aCertificateDebtor...

































